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It is becoming increasingly rare these days for a high net worth individual’s business
and family interests to be confined to one location. This is largely due to the
emergence of a global economy, which has seen people purchasing assets, seeking
investment opportunities or choosing to reside in different countries. Under these
circumstances, there is often a need for a more advanced and sophisticated financial
vehicle to be incorporated within their overall financial and estate plan.

The use of wills
New generations of wealthy individuals
are depending less on the exclusive use
of a “will” to pass their assets to their
heirs after their demise. Used in isolation,
wills today are unlikely to satisfy all of the
needs of most wealthy individuals with
family and interests in different countries
around the globe since they are also often
the object of family disputes and conflict
of laws, particularly in the context of
multi jurisdictional estates. In fact, an
improperly drafted or signed will may
even act as an impediment to the wishes
of the individual being carried out.

To be legally valid and fully enforceable,
a will must have been duly executed
in accordance with the applicable
laws and stringent formalities of each
jurisdiction where the decedent, and
his family members reside, and the
decedent’s assets are sitused. In the case
of a challenge, there will need to be a
determination under conflict of laws
principles as to which one of the different
jurisdiction’s laws will prevail. This could
lead to delays and difficulties in estate
administration, and in actually getting
assets into the hands of heirs to be.
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International estate planning
A growing number of wealthy individuals
residing in civil law countries (i.e.,
Europe and Latin American countries)
are becoming more interested in
understanding how they can protect
their family wealth, and have a proper
international estate plan in place without
giving up complete control and flexibility
over the management and enjoyment of
their assets.
Most of these families reside in forced
heirship countries where will planning
is not always a primary concern. Where
a will is used by a civil law person in
relation to assets sitused in a common
law country, the family needs to be
particularly aware of the fact that the
disposition by will of such property and
assets does not, per se, avoid probate
proceedings after the decedent’s
demise. In fact, unlike the universal
succession principle of civil law, where
the decedent’s estate is treated as a
single mass that is immediately and
automatically vested in the decedent’s
heirs, common law countries require
probate to be duly fulfilled before the
beneficiaries can claim their succession
rights.
As wealthy families and individuals
become increasingly international, their
needs and objectives evolve, requiring
the legal tools available to them to
evolve as well. Individuals residing in
civil law countries, now more aware and
knowledgeable about the importance
of proper international estate planning,
are seeking out new planning solutions.
The concepts of probate and estate
administration are becoming clearer to
these wealthy individuals and families,
as they see that these are very different
from the typical inheritance procedure

they are used to. In particular they are
beginning to appreciate the problems
associated with such legal proceedings,
namely, high costs, overall length of
process and loss of confidentiality due
to the publicity of the process itself.
There is also awareness that probate
of the decedent’s estate may occur not
only in the decedent’s jurisdiction of
last residence and/or domicile but also
in jurisdictions where companies are
incorporated and/or resident, where
assets are held or sitused. Additionally
wealthy individuals are becoming
mindful that a lack of proper advance
planning may result in a drastic
reduction in the value of their overall
assets.

Trusts vs. foundations
What are wealthy families and
individuals doing about their growing
internationally driven needs?
Historically, people from common law
countries have used trusts to provide
proper estate planning, including the
avoidance of probate. However, trusts do
not always suffice for civil law families,
since the Anglo Saxon concept of the
trust does not exist within the civil law
legal framework. To date, few civil law
jurisdictions have formalized their
understanding and acceptance of trusts.
A good start is to ratify international
conventions on private comparative law,
the main objective of such conventions
being to prevent potential future conflict
of laws issues.
The essence of estate planning generally
involves some degree of separation of
the control and ownership of assets
from the legal owner. In other words,
the starting point of sophisticated estate
planning is that the wealthy individual
will not likely be able to own all of his

assets in his own name for the rest of
his life. If the owner is agreeable, this is
easily accomplished with trusts, whose
very nature necessitates such separation
of ownership and control. However, this
creates concerns for civil law persons as
they are not used to the idea of someone
else owning and controlling their assets.
There are a number of ways to help the
wealthy civil law individual to address
this issue. One is to consider the use of
private family foundations, and the other
is to explore the benefits of reserved
powers/directed trusts.
Before considering reserved powers
trusts as a somewhat evolutionary
way for wealthy people to use trusts
for planning, we will look at private
foundations, entities which one could be
described as a cross between companies
and trusts.

Private foundations
Trusts and foundations have many
similar features and it is understood
that they are both legal tools that are
not only conceptually similar but also
typically managed in a very similar way
by the fiduciary services providers that
act as either trustees or members of the
board of foundation/council. This is the
case even though there are also quite
marked differences between trusts and
foundations, as the foundation also
shares certain features with those of a
company.
Generally speaking, private foundations
are associated with charitable,
educational, religious, or research
purposes, and are also used as notfor-profit organizations. In most
jurisdictions around the world this
type of legal entity is allowed to be
formed only if at least one of the above
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mentioned purposes is the principal
scope of the private foundation’s
operations. However, in certain
jurisdictions, for instance, Austria, the
Netherlands Antilles, and recently in
the Bahamas and in Jersey, the use of
private foundations as a means of family
succession planning is now permitted
and is becoming increasingly popular.
While a private foundation established
in these jurisdictions is not allowed
to conduct, per se, profit oriented
objectives, it can be established for the
purpose of managing and preserving
family wealth, and is entitled to own
(either fully or partially) underlying
corporate entities that undertake
commercial activities and transactions.
Hence, while traditionally used for the
above-mentioned purposes, private
foundations are now finding new life
as an integral part of family planning
structures. In fact, private foundations
established in the jurisdictions
noted above are permitted to make
distributions to beneficiaries without the
requirement that such distributions have
to be of a charitable nature.
As mentioned, the Bahamas passed
legislation in 2004, 2005 and 2007
providing for the establishment of
private foundations which can be used
for both private and commercial, as
well as charitable purposes. In the
Channel Islands, Jersey has just recently
introduced private foundations law in
2009.
Both trusts and private foundations
can act as will substitutes. They are
instruments that can help families
and individuals achieve their personal
planning strategies as well as mitigate
potential exposure to foreign probate,
and are both considered to be flexible
and sound estate planning tools.

Could this be why a number of
traditional common law jurisdictions
have been considering the introduction
into their own common law systems
of legal concepts more proper and
historically familiar to civil law systems,
such as private foundations? It is
envisaged that private foundations
will in certain cases be an attractive
alternative to trusts, since they are
familiar legal vehicles in many civil law
countries where there is no recognition
of the trust concept.
A private foundation is a legal entity
whose main purpose, as a will substitute,
is to ensure the future distribution of the
assets it holds in favour of designated
beneficiaries. The following parties are
typically involved in a foundation:

n The founder: Original owner of
assets who transfers the assets to the
Foundation;
n The board of foundation or council
(the “board”): The board administers
and manages the Foundation’s
assets; its powers are set out and
are governed by the foundation’s
regulations or by-laws, which is a
private document stating in detail the
actions that may be undertaken by
the board;
n The beneficiaries: Those who may
receive distributions or can benefit
from income and/or capital and/or of
specific assets at specified times and
who are appointed by the founder
through the regulations/by-laws.
n The protector/guardian: a third
party, different from the members of
the board, who can act as “referee”
and supervise the actions, work and
operations of the board. In some
jurisdictions such as Jersey, the
guardian is a required party.

The board typically has to have at least
two or three members and depending
on the jurisdiction where the foundation
is established, at least one of them has
to be resident in that jurisdiction (i.e.
in Jersey a “qualified person” - a person
regulated to carry on trust business
in Jersey - must sit on the board). The
beneficiaries are appointed as per
the founder’s instructions and can
be removed and replaced until the
founder’s demise. Unlike a company, a
foundation does not have shareholders,
however, like a company, a foundation
can enjoy limited or perpetual existence.
Generally speaking the foundation is
established as a revocable instrument
(only rarely is it established as an
irrevocable entity though it becomes
irrevocable upon the death of the
founder).
In addition to the regulations/by-laws/
charter of the private foundation,
which in most jurisdictions can remain
confidential (like a trust agreement), a
mandate agreement or memorandum
of association is drafted and must be
registered, typically at the public registry,
in order to properly establish the
foundation. Like a company, but unlike
a trust, a private foundation has its own
legal personality. The legal existence and
validity of a foundation is therefore clear
upon its registration.
Other interesting elements of private
foundations include the founder being
able to receive distributions where
this is desired and makes sense within
the planning solution. Finally, while a
private foundation may in appropriate
circumstances be used as an alternative
to a trust, it should be noted that the
legal status of the parties, in particular
the beneficiaries, should not be regarded
as the same under both structures.
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The founder, in some ways similar to the
settlor of a trust, can give instructions to
the board via a letter of wishes. Unlike
a trust, these instructions can be very
specific without creating any concerns
over the validity of the foundation.
The founder is therefore able to retain
a certain degree of control over the
management of the foundation’s assets
and distributions. Beneficiaries of private
foundations do not have equitable rights
to enforce the foundation, as they do
in the case of trusts. This means that
the role of the board and protector are
very important in private foundations,
especially after the death of the founder.
As a trust is a legal relationship
recognized by law, it can be challenged
and is therefore only absolutely certain
to be valid and enforceable if a court
some day says it is. Until such time, a
trust is assumed to be valid. As court
recognition occurs in relatively few
cases, the legal opinion of local counsel
in the trust jurisdiction is the best way
to gain assurance that a trust is validly
established and enforceable. This issue
is not prevalent with private foundations,
which as mentioned, are created
more similarly to companies, through
the execution of specific enabling
documentation which is approved by the
local company’s branch.
What is driving private foundations
as a potential alternative to trusts
in countries with a rich history and
tradition as trust jurisdictions? One of
the foundation’s main attractions is
flexibility, though that is a characteristic
largely shared by trusts. The ability
for the founder to effectively control
the assets held by the foundation is
certainly another, but the greater the
extent there is control in the founder, the

less effective the foundation becomes
as a solution to planning needs that
necessitate a break between the founder
and his ownership and control of assets.
It also may be that some common law
jurisdictions are reacting to the “demand
in the market” for other options.
To summarize, a private foundation is an
independent entity provided for in civil
law, has a legal personality (in contrast to
a trust, being a relationship recognized
by law), and the founder generally
retains the means to effectively control
the assets transferred to the foundation,
which are managed by the foundation
board. Statutes, or articles of the
foundation are typically deposited with
the local designated government body
of the jurisdiction where the foundation
is established. In certain jurisdictions
the name of the founder together with
the name of the foundation have to be
registered. In contrast to trusts there
are no limits to the life of a foundation
as there are no perpetuity periods in
foundation law. Generally there is no
statutory requirement for accounts to
be kept or for an external audit to be
conducted, unless the foundation’s
charter requires one. A foundation
established in one country may be
re-domiciled in another jurisdiction,
provided the latter has a foundation
law (i.e. in the Bahamas or in Jersey
where under current law an existing
foundation can be migrated to Jersey by
applying to the Jersey Financial Services
Commission); similarly the governing
law of a trust can be changed. As in the
case of trusts, the foundation’s assets
are no longer considered to be owned
by the founder, therefore providing the
essential ingredient to gain some level of
wealth preservation and asset protection.
Foundation law in some jurisdictions is

complemented by a statute of limitation
thereby enhancing the preservation
features of foundation planning.

Reserved powers trusts
Looking at reserved powers/directed
trusts, we will review first the essential
features of trusts in general to set the
context.
Trusts are a common law legal
arrangement that have been a very
popular estate planning instrument
for many years. Today’s modern trusts
are the product of many centuries of
Anglo Saxon jurisprudence enhanced
by recent legislative developments
both onshore and offshore. Countries
governed by civil law are increasingly
facing the need to recognize and accept
the legitimacy of trusts (i.e. in the
European context, consider the case
of Italy). Trusts are certainly one of the
most effective vehicles for preserving
and enhancing private wealth for global
wealthy individuals all over the world
and are commonly used as an integral
component in international estate
planning. As noted, trusts can be used as
a will substitute in relation to the assets
transferred into trust. While they can be
created in one’s will, commonly referred
to as testamentary trusts, this limits their
benefit to the point after the settlor’s
demise. Establishing an inter vivos
trust allows the settlor and his family to
experience the benefits of trust planning
during the lifetime of the settlor,
including the avoidance of probate in
relation to trust assets, and if desired, the
trust can continue in existence long after
the death of the settlor.
A trust is effectively a relationship
between the party who receives assets
from the original owner, or settlor (who
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is referred to as the “trustee”, and in
the international context, is most often
a professional fiduciary provider) and
the parties with respect to whom such
assets will be managed and distributed,
referred to as beneficiaries. A trust is
legally created upon the transfer of assets
to the trustee, such assets thereafter
constituting the trust fund. The trustee
assumes the fiduciary liability of properly
managing the trust assets in accordance
with the trust deed, which evidences
the intention to create the trust, and
the terms upon which the trust must
be administered. While ownership of
assets is in the trustee (contrast with
a foundation where ownership of the
assets is by the foundation per se),
trustee ownership is restricted to the
legal ownership of the assets, allowing
the trustee to act in relation to them.
Beneficial ownership of the assets
rests with the beneficiaries of the trust,
which may include the settlor, where
appropriate for planning purposes. The
beneficiaries have an equitable interest
in the trust assets enforceable at law.
The trust law of several jurisdictions
(e.g. Jersey, and in the US, Delaware)
has evolved to address the perceived
needs and concerns that many wealthy
individuals, especially those from civil
law countries, have in relation to the use
of trusts. Such individuals are generally
not acquainted with the common law
concept of trust, or the related concepts
such as transfer of legal ownership of
their assets, and granting full or partial
discretion over the management of
their assets to a third party trustee. One
area that has evolved is legislation that
attempts to clarify the notion of the
settlor retaining or “reserving” certain
powers over the trust assets that would

normally be thought of as trustee
powers. To address the concern that the
reservation of powers by the settlor could
invalidate a trust, legislation provides
specifically for the settlor to retain
certain powers without invalidating the
trust under those laws.
Reserved powers/directed trust
legislation, as it is referred to in some
jurisdictions, provides that, under the
trust agreement, the settlor may reserve
various powers without fear of creating
a sham trust – the reserved powers law
specifically recognizes the validity of
reserved powers trusts under the laws of
the local jurisdiction. Powers that may
be reserved include:

n Power to revoke the trust
n Power to instruct the trustee how to
n
n
n
n

deal with trust income
Power to control how the trust assets
are invested
Power to amend the trust with the
written consent of the trustee
Power to remove and appoint new
trustees, and
Power to remove and add
beneficiaries.

Reserved powers/directed trusts are used
in the same way as normal trusts, with
the caveat that where planning requires
a distinct separation between the settlor
and the trust assets, this form of trust will
be less useful.

Conclusion
Private foundations and reserved
powers/directed trusts are very similar
estate planning tools that allow
individuals residing in civil law countries
to retain some level of control over the
management of their wealth (whether it
is comprised of liquid assets, real estate

properties, operative businesses, or
other) while providing a proper estate
and succession planning solution for
themselves and their families. Trusts
have served as commonly used estate
planning tools in the international
financial world for many years, and now,
in this fast evolving global environment,
the private foundation is increasingly
sought by wealthy individuals and
appreciated by their advisors as another
form of estate planning tool that offers
excellent flexibility to the founder and
his beneficiaries. Foundations and
trusts, when properly integrated within
a well thought out plan, can also be
effective components of a more complex
solution for multi-jurisdictional holdings
where the objective is to minimize the
impact of foreign succession laws.
Fiduciary service providers are
embracing the change in their clients’
needs and are focusing on improving
their expertise in managing trust and
foundation structures to allow their
clients to have more choices around
their estate and tax planning needs.
The fact that a number of common law
jurisdictions around the world have
created new laws in relation to private
foundations and reserved powers/
directed trusts, demonstrates that the
planning jurisdictions understand the
needs of their modern day clients and
are moving to fulfil them.
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